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3.907-4

3.907-4 Procedures for
complaints.

investigating

Investigation of complaints will be in
accordance with section 1553 of the Re-
covery Act.

[74 FR 14634, Mar. 31, 2009]

3.907-5 Access to investigative file of
Inspector General.

(a) The employee alleging reprisal
under this section shall have access to
the investigation file of the Inspector
General, in accordance with the Pri-
vacy Act, 5 U.S.C. 552a. The investiga-
tion of the Inspector General shall be
deemed closed for the purposes of dis-
closure under such section when an em-
ployee files an appeal to the agency
head or a court of competent jurisdic-
tion.

(b) In the event the employee alleg-
ing reprisal brings a civil action under
section 15563(c)(3) of the Recovery Act,
the employee alleging the reprisal and
the non-Federal employer shall have
access to the investigative file of the
Inspector General in accordance with
the Privacy Act.

(c) The Inspector General may ex-
clude from disclosures made under
3.907-5(a) or (b)—

(1) Information protected from dis-
closure by a provision of law; and

(2) Any additional information the
Inspector General determines disclo-
sure of which would impede a con-
tinuing investigation, provided that
such information is disclosed once such
disclosure would no longer impede such
investigation, unless the Inspector
General determines that the disclosure
of law enforcement techniques, proce-
dures, or information could reasonably
be expected to risk circumvention of
the law or disclose the identity of a
confidential source.

(d) An Inspector General inves-
tigating an alleged reprisal under this
section may not respond to any inquiry
or disclose any information from or
about any person alleging such re-
prisal, except in accordance with 5
U.S.C. 552a or as required by any other
applicable Federal law.

[74 FR 14634, Mar. 31, 2009]
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3.907-6 Remedies and enforcement au-
thority.

(a) Burden of Proof. (1) Disclosure as
contributing factor in reprisal.

(i) An employee alleging a reprisal
under this section shall be deemed to
have affirmatively established the oc-
currence of the reprisal if the employee
demonstrates that a disclosure de-
scribed in section 3.907-2 was a contrib-
uting factor in the reprisal.

(ii) A disclosure may be dem-
onstrated as a contributing factor in a
reprisal for purposes of this paragraph
by circumstantial evidence, includ-
ing—

(A) Evidence that the official under-
taking the reprisal knew of the disclo-
sure; or

(B) Evidence that the reprisal oc-
curred within a period of time after the
disclosure such that a reasonable per-
son could conclude that the disclosure
was a contributing factor in the re-
prisal.

(2) Opportunity for rebuttal. The head
of an agency may not find the occur-
rence of a reprisal with respect to a re-
prisal that is affirmatively established
under section 3.907-6(a)(1) if the non-
Federal employer demonstrates by
clear and convincing evidence that the
non-Federal employer would have
taken the action constituting the re-
prisal in the absence of the disclosure.

(b) No later than 30 days after receiv-
ing an Inspector General report in ac-
cordance with section 1553 of the Re-
covery Act, the head of the agency con-
cerned shall determine whether there
is sufficient basis to conclude that the
non-Federal employer has subjected
the complainant to a reprisal prohib-
ited by subsection 3.907-2 and shall ei-
ther issue an order denying relief in
whole or in part or shall take one or
more of the following actions:

(1) Order the employer to take af-
firmative action to abate the reprisal.

(2) Order the employer to reinstate
the person to the position that the per-
son held before the reprisal, together
with the compensation (including back
pay), compensatory damages, employ-
ment benefits, and other terms and
conditions of employment that would
apply to the person in that position if
the reprisal had not been taken.
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